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The latest apology for Ethiopia’s lawless refusal to respect the decision of the Eritrea Ethiopia Boundary Commission comes to us courtesy of Daniel Mekonnen and Paulos Tesfagiorgis.  It was originally written for a private conference in Addis Ababa – the town where the plans for Eritrean “regime change” somehow all get hatched – so its perspective and conclusions are pretty predictable. With a title like, “The Causes and Consequences of the Eritrean-Ethiopian Border Conflict”, their article might seem pretty routine.  In that respect, this monograph doesn’t disappoint.   

But the reader should not be fooled.  The subtitle - “the need for a holistic approach towards transitional justice” – announces loud and clear that one or both of the authors has a serious craving for intellectual respectability. Their jargon transforms a tired political polemic into faux academic commentary, complete with footnotes about “integrative approaches” and “the need for a paradigm shift”. 

It is revealing that Mekonnen and Tesfagiorgis felt forced to create a whole new legal theory to promote the result they want.  There just isn’t anything already in international law that takes them where they want to go. With some of the highest paid international lawyers on the planet on its payroll, Ethiopia made every argument to the Boundary Commission that could possibly be propounded with a straight face. And ever since the decision was announced, Friends of Ethiopia have rehearsed every possible legal argument that can be pressed into service to attack the Boundary Commission and undermine its Award.  

Disappointed with the results of limiting their efforts  to straight legal arguments based on as banal things like historical records and boundary treaties, Ethiopia and its friends have gotten progressively more creative. Now Mekonnen and Tesfagiorgis come along with a clever idea: rename the problem “transitional justice”, make a plea for “holistic approaches”, and throw international law cases, principles, and treaties out the window. Nothing less radical would stand any chance of working; international law (sad to say) all supports Eritrea.

Certain powerful countries would probably hope that Mekonnen and Tesfagiorgis’s new theory catches on.  They would undoubtedly find it quite convenient if there were accepted legal reasons that Ethiopia should be allowed to sit tight. None of these countries, however, has been able to come up with a legal fig leaf for giving Eritrean territory to Ethiopia. One thing that the world doesn’t need is a fancy new theory for justifying illegal military occupation.  Taking “might makes right” and rephrasing it as “a holistic approach” is, charitably described, just another way of putting lipstick on a pig.

Implicit in the authors’ “transitional justice approach” is a rejection of the traditional law of boundary disputes. The single most longstanding and widely accepted principle of international law is sanctity of treaty commitments.   Ethiopia, in fact, has long been one of the biggest proponents of the permanence of treaty boundaries, including colonial treaty boundaries. The reason, of course, is that it believes that colonial treaties entitle it to almost all of the Ogaden.  Of course that doesn’t mean (in Ethiopia’s view) that it should be bound by treaties that it finds inconvenient – treaties like the Nile Basin agreement of 1902 or the boundary treaties that Emperor Menelik signed with Italy.  But Eritrea has a right to expect a greater degree of respect for the rule of law from other countries – and at least a modicum of intellectual consistency. 

Mekonnen and Tesfagiorgis are remarkably one sided in their descriptions of events.  For example, they attribute the departure of the UN peacekeeping mission (UNMEE) to “obstruction…on the part of Eritrea” without ever mentioning that the peacekeeping mission was explicitly declared in the Algiers Agreement to terminate as soon as the boundary was demarcated (as the EEBC declared it to be in 2007). UNMEE left, that is to say, when its mandate expired.

 The authors attempt to hoodwink us into believing that Eritrea was responsible for the war because it and not Ethiopia started the war and quote the Claims Commission to legitimize their politically motivated claim. They fail to mention, let alone thoroughly discuss, the most important issue that could have given us a better picture of the matter, namely, under the Algiers Comprehensive Peace Agreement who has the jurisdiction to determine the facts surrounding the start of hostilities? Article 3 of the Algiers Agreement provides that “In order to determine the origins of the conflict, an investigation will be carried out on the incidents of 6 May 1998 and on any other incident prior to that date which could have contributed to a misunderstanding between the parties regarding their common border, including the incidents of July and August 1997. The investigation will be carried out by an independent impartial body appointed by the Secretary General of the OAU, in consultation with the Secretary General of the United Nations and the two parties.” This body was never established. In any case the event that sparked it all was an ambush in which an Ethiopian militia shot dead eight Eritrean soldiers in cold blood in Eritrean owned- and occupied territory-.  The Claims Commission did not deny Eritrea’s account – that would have been difficult to do, since both states agreed that eight Eritreans were shot dead while not a single Ethiopian suffered a scratch. But the Commission said that the incident was irrelevant because “the Commission is satisfied that these relatively minor incidents were not of a magnitude to constitute an armed attack …within the meaning of Article 51 of the UN Charter”. Furthermore, Ethiopia’ incursion into Eritrean territories prior to the Badme incident has been totally disregarded by the authors. In the map for the Tigray Region it issued in 1997, Ethiopia incorporated large swaths of Eritrean territory and to translate this into facts on the ground, Ethiopian troops occupied Eritrean areas, dismantled the Eritrean administration in those areas and installed an Ethiopian administration. To show just one example, on the 19th of July two battalions of Ethiopian troops occupied Adi Murug; on the 24th Ethiopian administrators moved into Adi Murug and ordered the Eritrean Administrators to disband; and on the 28th Adi Murug was declared Ethiopian Territory despite the protest of the whole inhabitants of the village. 
Setting aside thoroughness and accuracy, Menonnen and Tesfagiorgis’ arguments also make no attempt at principled consistency.  For example, they say that Ethiopia was entitled to refuse to enter into discussions with Eritrea during the 1998-2000 border war because Eritrea was at that point in time in physical possession of territory that Ethiopia had been “peacefully occupying” before the war.  Their principle seems to be that if the status quo came about unlawfully, then it must be reversed before the other party is obliged to negotiate.  The authors do not seem to notice that under that same principle, Eritrea is equally entitled to refuse to negotiate with Ethiopia until Ethiopia gets out of Badme and other Eritrean territory.  

Over and over again, the Ethiopian Prime Minister is heard offering “dialog” as the solution to the boundary problem.  Mekonnen and Tesfagiorgis seem to think that this transparent ploy to extract unconscionable concessions out of Eritrea by refusing to withdraw his hostile military occupation should be applauded. What Meles Zenawi wants, of course, is that Eritrea should have to pay Ethiopia off handsomely to get it to go home.  Mekonnen and Tesfagiorgis don’t put it quite that way, but that is exactly the result that would follow from the approach they recommend.  With their “holistic” approach Eritrea would find itself bargaining with Ethiopia over everything from how much control Eritrea would have over its own ports to the relationship between the two states’ currencies.  Only once Eritrea satisfied Ethiopia’s demands – however illegitimate – would Ethiopia be expected to leave.

The proposal for a “holistic approach” to “transitional justice” that Mekonnen and Tesfagiorgis make is deliberately made so standardless that it would be virtually impossible for states to determine where their boundaries were located.  Under traditional international law, a clear cut treaty boundary or a decision of an international tribunal would be dispositive of the boundary’s location.  But everything is up for grabs under Mekonnen and Tesfagiorgis’s “holistic” approach; everything is grist for the mill.  For example, the authors cite “the personal character of leaders” as “a very important factor”.  But how does one factor Margaret Thatcher’s personality into the question whether Argentina or United Kingdom owns the Malvinas/Falklands?  They say that the issues “need to be explored in an inclusive manner that should seek the active involvement of grassroots and civil-society actors from both sides”.  What does that mean – that one state is entitled to sit in perpetuity on its neighbor's territory because its neighbor isn’t prepared to bring church groups or human rights NGO’s along with it to the negotiation?

CONCLUSION

Mekonnen and Tesfagirogios are proposing what can only be understood as some kind of weird jurisprudential experiment.  Their article seems to take for granted that everyone in Eritrea – the guinea pigs – should be subjected to this radical redrawing of the way that states come to trace and honor one another’s boundaries.  It is unclear whether it’s only Eritrea that would be instructed to set its boundaries after consulting this next door neighbor’s horoscope.  On the one hand, “holistic” analysis should be very fact specific and in some ways the authors write as though this prescription only applied to the Horn of Africa.  On the other hand, just think for a moment about the idea of having different legal rules to determine ownership over the islands in the South China Sea for Vietnam versus China, compared to North Sudan versus South Sudan over the Abyei region, compared to Thailand and Cambodia competing for land near the ancient Temple on their border. How would one avoid the possibility – or would one even try? -  that different regions of the world would have different rules of international law.

It’s really ironic how Mekonnen’s and Tesfagiorgis’s proposal would contribute to international lawlessness.  Only the stupid and the suckers would meet their treaty commitments. Ethiopia is already being rewarded quite handsomely enough for thumbing its nose at the international community.  By undermining the awards that courts and arbitral tribunals make, Mekonnen and Tesfagiorgis undermine international law and give the wink to countries that are trying to get out from under agreements they don’t like.  It’s not exactly clear whether this is deliberate, but that is the perfectly predictable consequence of the direction that Mekonnen and Tesfagiorgis have chosen to take.
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